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Letter from Chair

I thought I would take a few minutes to update the members of this section on all
of the great work that is being done by our section’s executive council.  First, we
are again sponsoring the Environmental Law Track at the Solid / Hazardous
Waste Conference in Gatlinburg April 28 – 30.  Thanks to Max Fleischer for
coordinating the legal track at this conference, and also thanks to TDEC for
producing this unique conference and exhibition in its 39th year that is truly “The
Show of the South.”  For more information or to register, visit the website:
http://tn.gov/environment/swm/conference/.  Do not miss out on Thursday evening’s
reception with your colleagues and Commissioners.
 
Our section is once again sponsoring the Jon Hastings Memorial Writing
Competition for law student members of the TBA Environmental Law Section.  The
deadline for entries is March 27, and the executive council will select the winning
article from those submitted at the section’s April meeting.  The lucky winner will
be notified of their cash prize award prior to the May summer break.  A
downloadable version of the 2010 competition rules and announcement is available
on this section’s website at:  
http://www.tba.org/sections/EnvironmentalLaw/index.html.

Finally, this section has worked in collaboration with TBA President Gail Ashworth
to provide useful tips and information to promote green initiatives in law firms and
offices throughout this bar year.  The section is currently working to secure tree
saplings with plans to plant them in multiple cities on or around this year’s Earth
Day celebration, in response to the ABA’s One Million Trees Project initiative. 
For more information on the project, visit:
http://www.abanet.org/environ/projects/million_trees/home.shtml.  Watch for further news
as to the location in each metro-area, and then join with your co-workers to enjoy
and celebrate the environment by volunteering to renew our natural resources.  

Thank you for joining this section, and special thanks to all of this section’s
executive council members who continue to work hard on behalf of this section,
the profession, and the environment.
 
David C. Higney, Chair
Grant Konvalinka & Harrison, PC
633 Chestnut Street
Suite 900, Republic Centre
Chattanooga, TN  37450-0900
423.756.8400
dhigney@gkhpc.com

Alternatives to Civil Penalties: Supplemental Environmental
Projects

By:  Max Fleischer
 
There are alternatives to paying civil penalties in an enforcement proceeding
brought by the Tennessee Department of Environment and Conservation (“TDEC”). 
Of course the preferred alternative is obvious: compliance with the relevant
regulatory requirement.  However, when a violation has occurred and TDEC has
already issued an Order and Assessment (“Order”), that ship has already sailed. 
The second alternative to paying civil penalties to TDEC would be the performance
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of a supplemental environment project (“SEP”) that is satisfactory to the TDEC. 
Unless a SEP is provided for as an alternative in the Order, the Respondent named
in the Order would need to appeal it timely so that the terms for a SEP could be
included in an Agreed Order.
 
 A Supplemental Environmental Project (“SEP”) is a project that: (1) benefits the
environment of the state of Tennessee; (2) is not required to be performed by the
person undertaking the project by any federal, state, or local law or regulation;
and, (3) is otherwise acceptable to the Commissioner.  TDEC has followed the lead
of the United States Environmental Protection Agency (“EPA”) in allowing such
projects to be performed in lieu of paying civil penalties sought in an enforcement
action.  In evaluating what is a permissible SEP, TDEC looks at the explanations
provided in the EPA’s Final SEP policy (published in May of 1998) for guidance.
 
According to EPA’s SEP policy, a SEP must improve, protect, or reduce risks to
public health or the environment.  EPA’s SEP policy generally requires a nexus or
connection between the type of violation at issue and the proposed project. 
However, both EPA and TDEC may relax this nexus requirement based on the
nature of the SEP and its benefit to the environment.  There are five kinds of
SEPs:  pollution prevention SEPs; pollution reduction SEPs; restoration and
protection SEPs; environmental compliance promotion SEPs; and, assessment and
audit SEPs.
 
1.  A pollution prevention project must reduce the generation of pollution through
source reduction. The end result of this type of SEP is that there is an overall
decrease in the amount and/or toxicity of pollution, not just a transfer of pollution
among media.
 
2.  A pollution reduction project must reduce the amount of a pollutant if it has
been generated and introduced into the environment. Examples of pollution
reduction projects would include recycling, treatment containment or disposal
techniques which the Respondent is not otherwise required to implement.
 
3.  A restoration and protection project implements remedial actions that extends
beyond repairing the harm caused by the violation and actually enhances the
condition of the ecosystem or the geographical area, such as restoring wetlands
beyond that those which were damaged or the clean up of an abandoned dump in
the vicinity of the unauthorized dump at issue in the case.
 
4.  An environmental compliance promotion SEP would involve a project which
provides for technical support to other members of the regulated community to:
    (a.) identify, achieve and maintain compliance with environmental statutes;
    (b.) avoid committing violations of a similar nature; and/or
    (c.) extend beyond the regulatory requirements in reduction of generation and,
    (d) the release of pollutants.
 
5.  Assessment and audit SEPs would involve, for instance, systematic internal
reviews of specific processes and operations designed to identify and provide
information about opportunities to reduce the use, production and generation of
toxic and hazardous and other wastes.
 
In most cases, the Department requires that the SEP be valued in excess of the
assessed civil penalty.  In fact, as a general rule, SEP’s that have a value of at
least twice the amount of the civil penalty are sought.  However, under certain
circumstances SEP’s can off-set the assessed penalty on a dollar for dollar basis.
As is provided in the EPA’s SEP policy, the Department may accept a SEP that has
at least the same value as the civil penalty:
 
(1)  When small businesses, government agencies or entities and non-profit
organizations can demonstrate that the proposed SEP is of outstanding quality; or
 
(2)  When any Respondent implements a pollution prevention SEP if the Respondent
demonstrates that the project is of outstanding quality.
 
Prior to implementing a SEP, a Respondent must obtain the advance approval of
the Department of a detailed SEP proposal including a schedule for completion.

Judicial Application of Public Nuisance Principles to Air
Pollution Claims

By:  Joy Dixon Wilman[i]
Chambliss, Bahner & Stophel, P.



 
Addressing major issues of environmental import among interstate parties is
ordinarily a function of the legislative and executive branches of government
whose statutes, rules and regulations typically serve to define the parties’ rights
and obligations with regard to environmental responsibility. However, there are
some instances in which the courts, finding that neither Congress nor the executive
branch have resolved the issue, have been willing to turn to common law
principles to resolve environmental concerns.   Public nuisance theories are the
chief among the principles applied in these cases.

 
Courts addressing environmental issues have asserted that the judiciary has a
significant and appropriate role to play in the abatement of public nuisances,
despite the fact that nuisance theories are not as well adapted to resolving
pollution issues as legislative and administrative principles.  North Carolina v.
Tennessee Valley Authority, 593 F.Supp.2d 812, 817 (W.D.N.C. 2009), appeal
pending.  As a recent decision of the Second Circuit Court of Appeals illustrated,
public nuisance theories can be derived from either state or federal common law.

 
Connecticut v. American Electric Power Co. Inc, 582 F.3d 309 (2d Cir. 2009)
 
In Connecticut v. Am. Elec. Power Co, Inc., 582 F.3d 309 (2d Cir. 2009),
(“Connecticut”) two groups of plaintiffs, one consisting of eight States and New
York City and the other consisting of three land trusts, separately sued six electric
power systems that owned and operated fossil-fuel-fired power plants in twenty
states.[ii]  The Plaintiffs sought abatement of the Defendants’ “contribution to the
public nuisance of global warming,” which Plaintiffs alleged was caused by
Defendants’ emitting of 650 million tons of carbon dioxide per year.  The Plaintiffs
asserted that the carbon dioxide emissions would cause serious harmful affects to
human health and natural resources.  Connecticut, 582 F.3d at 314. 

 
In a lengthy opinion, the Second Circuit upheld the rights of both the States and
the non-state actors, including private entities such as land trusts and government
subdivisions such as municipalities, to bring claims based on the federal common
law of nuisance to address air quality and global warming concerns.  See id. at
369.  The Court in Connecticut also addressed several other questions pertaining to
the availability of common law nuisance principles to redress environmental
concerns. 

For example, the Second Circuit held that the Restatement (Second) of Torts
(“Restatement”) definition of public nuisance may be appropriately applied by
courts construing the federal common law of nuisance.  The Court in Connecticut
upheld the Restatement definition of public nuisance, which is “an unreasonable
interference with a right common to the general public,” and applied the
Restatement standards as the framework within which to analyze the Plaintiffs’
global warming claims.  Id. at 351.  The Second Circuit noted that various states
had adopted the Restatement approach when interpreting their own state law
public nuisance principles. 

 
According to the Restatement, circumstances that may sustain a holding that an
interference with a public right is unreasonable include the following: (a) whether
the conduct involves a significant public interference, particularly with respect to
health, safety, peace, comfort or convenience; (b) whether the conduct is
proscribed by statute, ordinance or administrative regulation; or (c) whether the
conduct is of a continuing nature or has produced a permanent and long-lasting
effect, and, as the actor knows or has reason to know, has a significant effect
upon the public right.  Any one of the Restatement factors may warrant a
conclusion that challenged action is unreasonable, but the three are not the
exclusive tests.  Connecticut, 582 F.3d. at 369.

The Second Circuit also clarified the nature of the nuisances that could
appropriately be addressed in courts of equity.  Rejecting the defendants’
arguments that the federal nuisance law only pertains to “simple” nuisances, or
those nuisances of a “rudimentary” type that could easily be detected by the
“unassisted senses,” the Second Circuit also held that claims under federal
nuisance law need not be “directly traced to an out-of-state source” and that
plaintiffs need not sue all sources of the pollution complained of in order to state
an actionable federal nuisance claim.  Id. at 356. 

 
The Court also rejected arguments that the federal common law of nuisance is
restricted to only those nuisances that are “poisonous” or “noxious” or to those
that cause “immediate” harm, noting a previous holding that the nuisance theory
could be applicable to “life-giving substances,” such as water, that pose a
“threat” of harm.  Id. at 357.   Finally, the Second Circuit found that the harm or
threatened harm need not be “localized” under federal nuisance theory.  As the



court pointed out, the “touchstone of a common law public nuisance action is that
the harm is widespread, unreasonably interfering with a right common to the
general public.”  Id. citing Georgia v. Tennessee Copper Co., 206  U.S. 230, 238-39
(1907).

 
As Congress and the executive branch continue to search for effective ways to
address global warming, the Second Circuit’s decision in Connecticut charts another
path for those seeking to restrain greenhouse gases.[iii]  As the Second Circuit in
Connecticut observed, paraphrasing Illinois v. Milwaukee, 406 U.S. 91, 106 (1971):

 
“It may happen that new federal laws and new federal
regulations may in time pre-empt the field of federal common
law of nuisance.  But until that time comes to pass, federal
courts will be empowered to appraise the equities of the suits
alleging creation of a public nuisance” by greenhouse gases.
 

Connecticut, 582 F.3d at 392. 
 
 
North Carolina v. Tennessee Valley Authority, 593 F.Supp.2d 812 (W.D.N.C.
2009).
 
Closer to home, the District Court for the Western District of North Carolina
applied state nuisance law in granting an injunction against Tennessee Valley
Authority (“TVA”) and requiring the installation and operation of pollution controls
at various TVA power plants located in neighboring states.[iv]  North Carolina v.
Tennessee Valley Authority, 593 F.Supp.2d 812 (W.D.N.C. 2009) (“North Carolina”),
appeal pending.[v]  North Carolina’s complaint alleged that TVA’s operation of
coal-fired power plants in Alabama, Tennessee and Kentucky was causing air
pollution in North Carolina that unreasonably threatened the health of the State’s
constituents, the financial viability of the region, and the “beauty and purity of a
vast natural ecosystem.”  593 F. Supp. 2d at 815.  . 

 
Although the case is currently on appeal, TVA has been filing semiannual reports in
compliance with the January 13, 2009 court order.  In its latest report filed on
December 22, 2009, TVA reported that it was “on track” to meet the emission
caps that are currently in effect for the Bull Run plant, and it is making
preparations for meeting emission caps that will become effective in the future
with respect to the other plants affected by the order. (Case 1:06-cv-0020-LHT,
Document 227-1, Filed 12/22/09). 
 
 Endnotes:

[i]Ms. Wilman is an associate with the Chattanooga law firm of Chambliss, Bahner
& Stophel, P.C.  She received her undergraduate degree from Stetson University,
where she graduated magna cum laude.  She received her J.D. degree from the
University of San Diego School of Law, where she graduated cum laude in 2008. 
Ms. Wilman can be reached at 423-757-0285 or by email at
jwilman@cbslawfirm.com.
[ii] The defendants included the American Electric Power Company, Inc., American
Electric Power Service Corporation, Tennessee Valley Authority, Southern Company,
Xcel Energy, Inc., and Cinergy Corporation.
[iii] Compare Comer v. Murphy Oil USA, 585 F.3d 855 (5th Cir. 2009)(In action
based on diversity jurisdiction, Mississippi residents had standing to bring state law
nuisance claims against greenhouse gas emitters) and Native Village of Kivalina v.
ExxonMobil Corp., 663 F.Supp.2d 863 (N.D. Cal. 2009)(Plaintiffs’ federal common
law nuisance claims dismissed based upon political question doctrine and lack of
standing under Article III).
[iv] The TVA power plants at which pollution controls were ordered are the Bull
Run, Kingston, and John Sevier plants in Tennessee and the Widows Creek plant in
Alabama.
[v] The case is currently on appeal to the Fourth Circuit Court of Appeals after the
trial court denied a stay.  Oral argument is scheduled for the second week of May,
2010.
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April 28-30, 2010
Gatlinburg Convention Center
sponsored by the
Tennessee Department of Environment and Conservation
Division of Solid Waste Management
 
Environmental Law Track Programming Provided by the TBA Environmental Law
Section
 
Wednesday, April 28, 2010:
(Rooms 6-7)
 
1:00 p.m. -  Natural Resource Damage Assessments
Debbie Duren, Natural Resource Damage Assessment Program Manager, Office of
General Counsel, TDEC (Oak Ridge)
E. Joseph Sanders, General Counsel, Office of General Counsel, TDEC (Nashville)
Karen H. Stachowski, Assistant Commissioner, Office of General Counsel, TDEC
(Nashville)
 
2:00 p.m. - Regulation of Green House Gases:  The Future is Now
Richard Bolton, Director, Air Quality Services, Center for Toxicology and
Environmental Health, LLC (Franklin)
Robert J. Martineau, Jr., Partner, Waller Lansden Dortch & Davis, LLP (Nashville)
 
3:00 p.m. - Contested Case Hearings
Thomas G. Stoval, Director and Chief Administrative Judge Administrative
Procedures, Office of the Secretary of State (Nashville)
Devin Wells, Environmental Counsel, Office of General Counsel, TDEC (Nashville)
 
Two Alternative Sessions -
 
1:05 p.m. – Panel Discussion on Planning for and responding to HW, chemical,
and fuel releases during transportation  (Rooms 4-5)
 
3:15 p.m. – Ground Water Classification – Remediation Implications and
Implementation
Andy Binford, Patrick Parker, Alan Leiserson (Room 11)

 

Thursday, April 29, 2010:
(Rooms 6-7)
 
8:00 a.m.- Environmental Crimes
 
9:00 a.m.- Legislative Update
Alan Leiserson, Deputy General Counsel, Office of General Counsel, TDEC
(Nashville)
 
10:00 a.m.- Brownfield Update
Andy Shivas, VOAP, Division of Remediation (Nashville)
G. Scott Thomas, Attorney, Bass, Berry & Sims PLC, (Nashville)
 
11:00 a.m.- Lunch
 
12:30 p.m. - Ethics:  Hot Topics and Updates
Paul Schaefer, Associate Professor of Law, University of Knoxville College of Law
(Knoxville)
 
2:10 p.m.- Ethics:  Hot Topics and Updates
James Vick, Ethics Counsel, Board of Professional Responsibility (Nashville)
 
Friday, April 30, 2010:
(Room 12)
 
9:00 a.m. - EPA Ozone Standard:  Nonattainment and Implications for
Tennessee
Robert J. Martineau, Jr., Partner, Waller Lansden Dortch & Davis, LLP (Nashville)
John Shipp, Jr., Senior Environmental Engineer Center for Toxicology and
Environmental Health LLC (Franklin)
 
10:00 a.m.- Brownfield Agreements: A Case Study of the Rayon City Landfill
Darlene Marsh, Attorney, Burr & Forman, LLP (Nashville)
Evan Spann, Environmental Field Office Manager, Division of Remediation



(Nashville)
Byron Taylor, Environmental Engineer, Taylor Environmental (Nashville)
 
Visit this website for more information or to register online for the 39th Annual
Solid / Hazardous Waste Conference:
http://tn.gov/environment/swm/conference/

The Battle Over Regulation of Coal Combustion Products as
Waste

This article is reprinted with permission of the authors and first appeared in the
ABA Waste and Resources Committee newsletter, January 2010 edition.
 

By:  William L. Penny &
       Christina Bodewig Davidow
 
In the wake of the Tennessee Valley Authority’s (TVA’s) Kingston Facility coal ash
spill into the Emory River, the Environmental Protection Agency (EPA) resurrected
its long-time goal of regulating coal ash or coal combustion products (CCP) as a
hazardous waste. CCP, more commonly known as coal ash, have been historically
classified as a nonhazardous industrial waste and, consequently, are subject to less
stringent regulation and handling. Times are changing, and current events have
spurred a cry for more stringent regulation of coal ash. This article is an
introduction to coal ash; the past, present, and future of coal ash regulation; and
the potential effects of such regulation on the regulated community.

The catalyst that prompted interest in the reevaluation of coal ash regulation, in
large part, took place on December 22, 2008, when the TVA’s coal ash
impoundments failed, spilling millions of tons of coal ash from its Kingston fossil
fuel plant in Roane County, Tennessee (Press Release, TVA, Fact Sheet—Ash- Slide
at TVA’s Kingston Fossil Plant (Dec. 25, 2008), available at www.tva.gov).
According to TVA officials, one of the walls of the retention pond in which the coal
ash was stored gave way, allowing more than 5.4 million cubic yards of ash to
escape. The ash and water that spilled spread over about half a square mile
adjacent to the plant. Some flowed into the Emory River, which is a tributary of
the Clinch River and Watts Bar Reservoir. Since then, there have been at least
four other documented accidents involving coal ash retention facilities.
 
What Is Coal Ash?
 
When coal is burned, the heat is used to create electricity and the remaining ash
is discarded. Coal ash is the byproduct of burning coal. There are four types of ash
that comprise coal ash: fly ash, bottom ash, boiler slag, and gypsum.
(http://www.undeerc.org/carrc/html/whatiscoalash.html)
 
• Fly ash is the finest of coal ash particles and is transported from the combustion
chamber by exhaust gases. It is a gray powder with a consistency similar to flour.
As its name indicates, it is the component of coal ash that tends to float in the
air. Despite its size, it also contains substances such as arsenic, cadmium, lead,
mercury, and selenium. Fly ash, in particular, is used in building products the likes
of cement, mortar, stucco, grout, and is a filler for road beds.
 
• Bottom ash is a denser, granular, incombustible byproduct that is remains at the
bottom of furnaces where the coal is burned. Bottom ash is somewhat coarser
than fly ash, with grain sizes spanning from fine sand to fine gravel.
 
• Boiler slag is an even coarser substance than bottom ash and is formed in
cyclone boilers that produce a molten ash that is cooled with water. Boiler slag is
generally a black granular material with numerous engineering uses.
 
• Finally, gypsum is a byproduct of an air pollution control system used during the
process of burning coal. Gypsum is produced by employing forced oxidation in the
scrubber and is composed mostly of calcium sulfate. Gypsum can also be used, and
is generally useful, in agriculture and in wallboard production.
 
How Is Coal Ash Regulated?
 
Coal ash regulation has become a contentious issue with much back-and-forth for
the past thirty years over how it should be regulated. Congress first introduced the

http://tn.gov/environment/swm/conference/
http://www.undeerc.org/carrc/html/whatiscoalash.html


proposal of regulating coal ash as a hazardous waste in 1980, but regulators did
not move fast enough, and, in March 2000, EPA decided it would designate coal
ash a nonhazardous solid waste, a designation that remains to this day.
 
Currently Regulated as a Solid Waste
 
Currently, EPA regulates the handling of coal ash as a nonhazardous solid waste (40
C.F.R. § 261.4(b)(4) (2009)). Accordingly, it is regulated under subtitle D of the
Resource Recovery and Conservation Act (RCRA)
(http://www.epa.gov/osw/nonhaz/industrial/special/fossil/index.htm).
 
Subtitle D provides authority for state and local governments to provide primary
planning, permitting, regulating, implementing, and enforcement responsibilities
for the management and disposal of nonhazardous solid wastes
(http://www.epa.gov/osw/inforesources/pubs/orientat/). In turn, EPA is charged with
establishing minimum standards for disposal facilities. EPA can specify minimum
standards to which the individual states must adhere, however, EPA does not have
a direct role in permitting and enforcement. Nevertheless, it can perform
compliance inspections if, and only if, it has determined the state’s solid waste
program to be inadequate (http://yosemite1.epa.gov/r10/OWCM.NSF/RCRA/Subtitle+D).
 
Subtitle C, on the other hand, contains express requirements for management of
hazardous waste as well as requirements for treatment, storage, and disposal
facilities. EPA can authorize a state to operate some or all of the hazardous waste
programs in the place of EPA (42 U.S.C. §§ 6901–6992 (2009)).
 
Coal ash also may be exempt from solid waste regulation through a beneficial
reuse exemption. It can be beneficially reused in concrete, road base, and
reclamation of surface coal mining operations, to name a few.
 
Controversy Surrounding Designation as a Solid Waste
 
Every year in the United States, power plants generate around 129 million tons of
coal ash (Juliet Eilperin, Disposal of Coal Ash Rises as Environmental Issue, WASH.
POST, http://www.washingtonpost.com/wp-
dyn/content/article/2009/01/15/AR2009011503987.html). The coal ash must be disposed
of in a way that is safe for humans and the environment, and economically
feasible for the disposer. Beginning in the 1980s, EPA toyed with the idea of
designating coal ash as a hazardous waste under federal law, but in the end, it
always seemed to shy away from such a designation.
 
If coal ash were deemed to be a hazardous waste under federal waste laws, it
would trigger a domino effect of federal controls over the handling, transporting,
and dumping of waste. Some argue that costs would increase for utilities, which
would, in turn, be borne by individuals, families, and businesses across the nation.
The Environmental Council of the States sent a letter to EPA on October 15, 2009,
presenting the results of a survey conducted of forty-two state agencies. Among
other things, the survey results showed that states would have to hire additional
employees at a cost of $414,000 per state, the coal ash beneficial reuse industry
would suffer a “chilling effect,” and that thirty-six out of forty-two states already
regulate the disposal of coal ash in landfills, and that many of those states also
impose performance standards (Charlotte E. Tucker, Regulating Coal Ash as
Hazardous Waste Would Cost States Millions, Survey Indicates, 40 Env’t Rep. (BNA)
No. 44 at 2566 (Nov. 6, 2009).
 
Political History Behind Designation (i.e., Clinton v. Bush v. Obama
Administrations)
 
The regulation of coal ash, as occurs with many other issues, is largely dictated by
the ebb and flow of political tides. History demonstrates a twisted path punctuated
by the changes in executive administrations. In fact, former EPA Deputy
Administrator Michael McCabe is quoted as saying, in terms of environmental policy
decisions, “You’ve got to do your science work and your political homework, too,
so you’re not shot out of the water” (http://www.publicintegrity.org/blog/entry/1107/).
 
The root of coal ash regulation takes us to the early 1980s, when the “Bevill
Amendment” to Resource Conservation and Recovery Act (RCRA), named for former
Representative Tom Bevill of Alabama, exempted coal ash from regulation as a
hazardous waste. The Bevill Amendment further required EPA to “conduct a
detailed and comprehensive study and submit a report” to Congress on the
“adverse effects on human health and the environment, if any, of the disposal and
utilization” of coal ash (Lisa Dowden, Coal Ash Will Not Be Regulated as Hazardous
Waste, 2 WASTE MGMT. COMMITTEE NEWSL. (Section of Environment, Energy, and
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Resources, American Bar Association) 2 (July 2000) available at
http://www.abanet.org/environ/committees/solidwaste/newsletter/july00/dow.shtml).
 
 
Consider twenty years after the passing of the Bevill amendment, at the very end
of the Clinton administration, following a strong push by environmental groups to
acknowledge at least sixty cases of alleged leaching of coal ash from surface ponds
and landfills. At that point, EPA seemed poised and ready to make the
announcement that coal ash would be federally regulated as a hazardous waste.
Some sources say that EPA even composed a draft determination that read, in
part, as follows: “Public comments and other analyses . . . have convinced EPA
that these wastes can, and do, pose significant risks to human health and the
environment when not properly managed, and there is sufficient evidence that
adequate controls may not be in place for a significant number of facilities. This,
in our view, justifies the development of tailored regulations under [the
hazardous] Subtitle C of RCRA” (Kristen Lombardi, Coal Ash: The Hidden History,
http://www.publicintegrity.org/blog/entry/ 1107/). Needless to say, that regulation never
materialized, and the close of the Clinton administration found itself with coal ash
being regulated as a solid waste, governed primarily by the states.
 
EPA did not issue any regulations regarding coal ash during the Bush administration,
nor did it make any significant changes in coal ash treatment, whether more
stringent or more relaxed (Kelly Hearn, Tennessee Spill: Regulation Hazards,
http://www.thenation.com/doc/20090629/hearn/2. Research, however, continued, and in
August 2007, an EPA analysis found that people exposed to coal ash have a
substantially greater risk of getting cancer than they would otherwise.
 
Recently, the Obama administration has moved forward with leaps and bounds
regarding the regulation of coal ash. In fact, on January 14, 2009, at her
confirmation hearing, current EPA Administrator Lisa Jackson was asked by Senator
Boxer if she would commit to quickly assessing coal combustion impoundments for
immediate hazards (Elizabeth Shogren, Obama’s EPA Pick Would Address Coal Ash
Issue, http://www.npr.org/templates/story/story.php?storyId=99385357). In addition, in the
last six months, EPA issued letters to U.S. power plants requesting information
regarding the integrity of the structures and the safety of surrounding residents,
shared safety reports with the general public, and generally has been vocal in
achieving its goal of more stringent regulation
(http://www.epa.gov/osw/nonhaz/industrial/special/fossil/coalashletter.htm).
 
What Does the Future Hold for Coal Ash Regulation?
 
Hazardous Waste
If the regulation of coal ash were to take a turn toward being a subtitle C
“hazardous waste,” major changes would have to occur. There are tremendous
benefits to be had; however, at the same time, there stands much to be lost. For
instance, the public would gain assurance by virtue of EPA’s direct federal
enforcement of regulations. Second, the public can rest assured that EPA would
impose a permitting process that would ensure controls over the industry. Finally,
the threat of incidents the likes of the Kingston coal ash spill, although not
completely eliminated, would be drastically reduced. The flip side of the coin,
however, is that the implementation of such regulations takes time. It would take,
some estimate, between two and five years to take effect after being
promulgated. In addition, such a change would inflict immediate hardship on the
utility, coal, and beneficial reuse industries. New reports estimate a rise in costs
between $11.2 million and $20.4 million (Robert W. Delinger, Coal Combustion
Residuals,
http://www.astswmo.org/files/meetings/2009SolidWaste/Presentations/DELLINGER-
Coal_Combustion.pdf).
 
 
Solid Waste
If the regulations remain unchanged, then coal ash will continue to be regulated as
a nonhazardous waste under RCRA subtitle D, and its regulation will remain with
the states. There are benefits to such a designation. First, if there is no change,
then that means that there will be no costs to comply with “new” regulations.
Second, geographical differences in topography and geology will be taken into
consideration, eliminating compliance with unnecessary requirements. Third, coal
ash will continue to be used as an additive and beneficial reuse material. On the
other hand, the downside to continued regulation as a nonhazardous waste is, as it
stands, that EPA cannot directly enforce the regulations; EPA cannot require a
permit program under subtitle D; and finally, the limited financial assurance
requirements under subtitle D may not be adequate to ensure responsibility (Staff
of the General Accountability Office, Coal Combustion Residue: Status of EPA’s
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Efforts to Regulate Disposal (2009)). Nevertheless, even in the face of the
negatives, the states and citizens alike can still resort to the cushion provided by
RCRA citizen suits in the event a coal ash facility meets the level of posing an
imminent and substantial endangerment (42 U.S.C. § 697).
 
Hybrid
There is commentary on a possible third alternative in terms of regulation. The
U.S. Government Accountability Office’s report to Barbara Boxer made mention of
two hybrid possibilities: First, coal combustion products would be considered a
solid waste if certain conditions are met, but a hazardous waste if not. Second,
coal combustion products maintained in wet form would be regulated as hazardous
wastes and dry coal combustion products in landfills would be regulated as
nonhazardous wastes (Coal Combustion Residue: Status of EPA’s Efforts to Regulate
Disposal (2009)). The hybrid approach provides an effective solution to
groundwater contamination issues addressed in EPA ’s report published in October
2009. In that report, EPA identifies the potential impacts of groundwater
contaminated by coal combustion products on environmental and human health.
More stringent regulation of wet ash (that has greater potential for leaching into
the groundwater) makes sense if the goal is to prevent risk while not imposing too
great a financial strain on those facilities that do not pose a risk to the
groundwater (U.S. EPA, Steam Electric Power Generating Point Source Category:
Final Detailed Study Report (Oct. 2009)).
 
Conclusion
 
The TVA disaster continues to prove one thing— environmental law seems to react
most quickly to worst-case scenario issues. But in this case, it has transcended
even that. Since fossil fuel burning is seen as a leading contributor to carbon
dioxide emissions, any step that makes it easier or more convenient to utilities is
seen by some as a bad thing. That may lead to overregulation of coal ash, but it
may be that political will triumphs over science. No question that coal ash does
not belong in a river, but the decisions that will be made in the next few years will
create a completely new hazardous waste stream and accompanying management
issues for states, local governments, and businesses.
 
 (Editor’s Note: According to a statement from EPA on coal ash released on
December 17, 2009, “EPA’s pending decision on regulating coal ash waste from
power plants, expected this month, will be delayed for a short period due to the
complexity of the analysis the agency is currently finishing.”)
 
Bill Penny (bill.penny@stites.com) is a member of Stites and Harbison, PLLC in
Nashville, Tennessee. Christina Davidow (christina.bodewig@stites.com) is an
associate with Stites and Harbison, PLLC.

State of Mississippi's Lawsuit Against Memphis

(An Update)[i]
 
I wrote an article that appeared in the March 2008 edition of the Environmental
Law Section Newsletter that reported on the status of a lawsuit filed by the State
of Mississippi against the City of Memphis and Memphis Light Gas & Water, the
Memphis area utility provider.[ii]  The complaint, filed in February of 2005 in the
Federal District Court for the Northern District of Mississippi, alleges that Memphis
(the City and MLGW) owes hundreds of millions of dollars to the State of
Mississippi to compensate it for Memphis drawing more than its share of water
from the aquifer that underlies portions of Tennessee, Mississippi and Arkansas.[iii] 
Mississippi has alleged that Memphis’ pumping activity has created a “cone of
depression” that actually draws water from Mississippi into Tennessee.[iv]
 
The aquifer at issue in the lawsuit is commonly referred to as the Memphis Sand. 
The formation is about 700 feet thick and composed of fine quartz sand laid about
70 million years ago when the sea surged into the Mississippi Embayment.  The
aquifer is reported to cover 10,000 square miles and is as big as Lake Erie but
deeper.  The quality of the water from the Memphis Sand is the result of many
years of filtration.[v]
 
From the very beginning of the lawsuit, Memphis argued that the State of
Tennessee was a necessary and indispensable party, and that the United States
Supreme Court has original and exclusive jurisdiction over lawsuits between
states.  Memphis raised this issue at least twice in pre-trial motions.  The district
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court denied both motions.  In the March 2008 article, I reported that on the eve
of trial, in February of 2008, the district court judge dismissed the lawsuit, without
prejudice, after concluding that the State of Tennessee was indeed a necessary
and indispensable party under Rule 19 of the Federal Rules of Civil Procedure[vi]
and that the dispute must be adjudicated by the United States Supreme Court.
  The United States Supreme Court, as we remember from constitutional law
courses in law school, has original and exclusive jurisdiction over controversies
between two or more states.[vii]
 
Mississippi appealed the ruling of the district court to the Court of Appeals for the
Fifth Circuit.  In an opinion dated June 5, 2009, the ruling of the district court was
affirmed.  On appeal, Mississippi argued that its lawsuit does not implicate any
sovereign interest of the State of Tennessee that requires Tennessee’s involvement
as a party and that it has sought to exercise its sovereign rights over the fixed
portion of the aquifer within its boundaries.[viii]  The court disagreed, noting that
the United States Supreme Court has consistently rejected the argument that state
boundaries determine the amount of water to which each state is entitled from an
interstate water source.[ix]  The court concluded that the aquifer “must be
allocated like other interstate water resources in which different states have
competing sovereign interests, and whose allotment is subject to interstate
compact or equitable allocation.”[x]  The court thus found no error in the district
court’s determination that Tennessee’s presence in the lawsuit was necessary to
accord complete relief to Mississippi and Memphis.

 
The court also concluded that joinder of the State of Tennessee would deprive the
district court of subject matter jurisdiction.  Mississippi argued that the district
court did retain subject matter jurisdiction because the lawsuit, being brought only
against Memphis, would be subject to the United States Supreme Court’s original,
but non-exclusive jurisdiction.[xi]  The court reiterated that the lawsuit requires
an allocation of water rights among states, and concluded that “Tennessee’s water
rights are clearly implicated, even if Mississippi has sued only Memphis.”[xii]

 
The court also concluded that the district court did not abuse its discretion in its
determination that the State of Tennessee was also an “indispensable” party[xiii]
and that the lawsuit should be dismissed.  The court concluded that “a
determination of Tennessee’s water rights without its participation in the suit is
itself sufficiently prejudicial to render Tennessee an indispensable party.”[xiv] 
The court also concluded that there was “no error in the district court’s finding
that it could not fashion restrictions in the judgment so as to avoid the threat of
prejudice to Tennessee’s sovereign interests or that a judgment rendered without
Tennessee’s participation would be inadequate.”[xv]  Finally, the court noted that
Mississippi would have an adequate remedy in the form of an action for equitable
apportionment before the United States Supreme Court.[xvi]
 
Mississippi appealed the Fifth Circuit decision to the United States Supreme Court
(by a petition for writ of certiorari), and, simultaneously filed a motion for leave
to file a bill of complaint invoking the original jurisdiction of the Supreme Court. 
On January 25, 2010, the Supreme Court denied the writ of certiorari seeking a
review of the Fifth Circuit’s decision, and, at the same time, the Supreme Court
denied, without prejudice, the motion for leave to file a bill of complaint.  The
motion for leave to file a bill of complaint was dismissed without any clear
indication from the Court as to why the motion was denied.  Following the action
of the Supreme Court, the Mississippi State Attorney General stated that he will
consult with the attorneys general of Tennessee and Arkansas with the hope that
the states can settle the water dispute outside of court.[xvii]

 

Endnotes:

[i]   The author would like to acknowledge the efforts and assistance of Paul
Buchmann, an associate with Glankler Brown, PLLC, in the preparation of this
article.
 
[ii]   Randy Womack, State of Mississippi’s Lawsuit Against Memphis, Tennessee Bar
Association, Environmental Law Section Newsletter, March 2008.
 



[iii]   Hood, ex rel. Mississippi v. The City of Memphis, 570 F.3d 625 (5th Cir.
2009).
 
[iv]   Id. at 627.
 
[v]   Tom Charlier, Money, supply at risk as states' squabble over aquifer heads to
court, The Commercial Appeal, January 27, 2008.
 
[vi]   Federal Rules of Civil Procedure Rule 19 governs the required joinder of
parties.  Under Rule 19, if a party is required to be joined and such joinder will
destroy the court’s subject matter jurisdiction, then the case must be dismissed if
the court also determines that the absent party is an indispensable party.
 
[vii]   U.S. CONST. art. III, § 2.
 
[viii]  See Hood, ex. rel, Mississippi, 570 F.3d at 631.
 
[ix]   Id. at 630 (referring to a number of Supreme Court decisions, the Court noted
that the fact that the water source (the aquifer) was located underground, as
opposed to resting above ground, as a lake, was of no analytical significance).
 
[x]  Id. at 631.
 
[xi]  28 U.S.C. §1251(b)(3).
 
[xii]  Hood ex. rel. Mississippi, 570 F.3d at 632.
 
[xiii]   An indispensable party is one that cannot be joined without destroying
subject matter jurisdiction, but is deemed necessary to the lawsuit.  Rule (19)(b)
sets out the factors the court may consider when determining whether a party is
indispensable:
 

first, to what extent a judgment rendered in the person’s
absence might be prejudicial to the person or those already
parties; second, the extent to which by protective provisions in
the judgment, by shaping of relief, or other measures, the
prejudice can be lessened or avoided; third, whether a judgment
rendered in the person’s absence will be adequate; fourth,
whether the plaintiff will have an adequate remedy if the action
is dismissed for nonjoinder.

 
[xiv]  Id. at 633.
 
[xv]  Id.
 
[xvi]  Id.
 
[xvii]  Jack Elliott, Jr., Mississippi attorney general hopes for settlement on water
dispute with Tenn.’s largest city, The Examiner, January 27, 2010, available at
http://www.sfexaminer.com/economy/mississippi-attorney-general-hopes-for-
settlement-on-water-dispute-with-tenns-largest-city-82812372.html.

Newsletter Sponsor Article

TVA Kingston Fossil Plant Fly Ash Spill Cleanup
 
Just three days before Christmas 2008, a failed dike at Tennessee Valley



Authority’s Kingston Fossil Plant released about 5.4 million cubic yards of fly and
bottom ash.  The spilled material covered about 30 acres of adjacent river
embankment and shoreline.  Eagle-SWS initially mobilized a small crew of
equipment and personnel.  Upon assessment of the spill impact, cleanup operations
were implemented across the contaminated areas.  These operations required
Eagle-SWS to provide 21 boats, 19 vacuum trucks, 16,000 feet of boom and
approximately 160 response personnel.
 
Containment and cleanup operations included boat crews launched into adjacent
rivers and holding ponds to deploy boom for containment control, vacuum truck
operations removing fly ash from contaminated surfaces, and roll-off boxes staged
throughout the site for shoreline cleanup.  Debris and other impacted materials
were loaded into the roll-off boxes manually.
 
Although a significant portion of the response efforts were routine by spill
standards, there were some site-specific challenges encountered.  Foremost was
reaching isolated areas inaccessible by land for the purpose of vacuum skimming
the fly ash.  To adapt, barges with vacuum units were used to access the isolated
areas and return the recovered material to the shoreline where it was transferred
to vacuum trucks.  Freezing conditions caused an unfavorable working environment
for water and vacuum truck operations by significantly elevating the viscosity of
the product.
 
At the height of he cleanup operation, crews worked 12 hours per day, 7 days per
week for about six weeks.  Although significant progress has been made since the
project began, crews are still onsite focusing on pockets and isolated areas that
require a more technical approach in accessing, removing and transporting the fly
ash.  Because of the widespread contamination, it has been recently estimated
that the cleanup could take a significant amount of time to complete.
 
This article contributed by newsletter sponsor Eagle-SWS.  Carl Bracken, Business
Development Manager at:  Carlb@ECESI.com.  Contact 1-877-742-4215 for
emergency response and environmental remediation services.
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